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Understanding “Wilshire”” Problems In Tractor-Trailer Accidents

By Colin Hatcher
Associate Attorney/Staff

Writer

In tractor-trailer accidents
there are often more than one
insurance policy covering the
matter. In California, working
out the risk to the various
insurance policies, including
trying to predict in which order
the policies will be triggered,
gives rise to what are called
“Wilshire” problems, named
after the well known case
Wilshire Ins. Co., Inc. v. Sentry
Select Ins. Co. (2004) 124
Cal.App.4th 27 [2] Cal.Rptr.3d

60].

In Wilshire, an insurance
company, Wilshire, that
insured a tractor owned by
Kenway, sought contribution
from the insurance company,
Sentry, that insured the trailer
owned by Statewide, after
settling an underlying wrongful
death action arising from an
accident in which the tractor-
trailer rig was involved,
resulting in injury and death.
Statewide, the owner of the
trailer had leased the driver
and tractor from Kenway to
haul its trailer. The lease
agreement required Kenway,
the tractor owner, to bear the
risk of liability to a third party.
Kenway, the tractor owner,
purchased liability insurance
that covered the Statewide
trailer and scheduled the
tractor as a vehicle owned by
Kenway. Statewide, the trailer
owner, meanwhile purchased
liability insurance intended to
be excess coverage for the

trailer only that scheduled the
trailer as vehicle owned by
Statewide. Faced with this complex
arrangement, the court had to
work out which policy came first
and which second, and whether on

was excess and one primary.

The court held that the insurance
policies provided by both Kenway
(from Wilshire) and Statewide
(from Sentry) applied to the same
motor vehicle in an occurrence
out of which liability arose because
a tractor hauling a semi-trailer is
treated as a single motor vehicle.
Each insurance policy described or
rated either the insured tractor or
trailer as an owned automobile,

and since the tractor-trailer rig
was treated as a single vehicle,
under Ins. Code, § 11580.9,
subd. (d), each policy was
therefore conclusively presumed
to be primary (neither was
deemed excess). Each policy had
the same limit and the court
therefore held that each insurer
had an equal obligation to
contribute to the loss. The
court found that nothing
prohibited Ins. Code, § 11580.9,
from being interpreted to
require concurrent application of

the two policies.

(Continued on page 2)

What’s the bottom line? An Analysis of the recovery of
medical special damages post Nishihama and Greer

By David Streza
Associate Attorney/Staff Writer

In a world where a plaintiff's
medical expenses can be paid for
by insurance or other means,
California Courts have clarified
exactly what is and isn’t recover-
able when insurance and other
adjustments satisfy only a portion
of the plaintiff's medical expense
charges. In the cases of Nishi-
hama v. City and County of San
Francisco (2001) 93 Cal. App. 4"
298 and Greer v. Buzgheia,
(2006) 141 Cal. App. 4™ 1150,
California Courts have outlined
what is and isn’t recoverable, and
the procedures by which a defen-
dant may challenge awards which
include damages for medical
charges that have not been satis-

fied.

In Nishihama, a jury awarded the
plaintiff $99,064 in damages for a
trip and fall accident. Of that
amount, the plaintiff had charges
of $17,168 for her treatment at
California Pacific Medical Center.
However, based on an agree-
ment the plaintiffs insurer had
with California Pacific Medical
Center, only $3,600 of the
charges were actually paid by the
insurer. The Court of appeal
held that a plaintiff was only al-
lowed to recover the charges
actually paid by the insurer, or in
that case, $3,600. The plaintiffs
verdict was consequently re-

duced.

After Nishihama, Courts and
practitioners alike were confused
as to what medical special evi-
dence was admissible at trial

(Continued on page 2)
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One of the key

questions facing
insurance
carriers is which
policy is
triggered first,
which second,
which is

primary and

which is excess?

(Continued from page [)

Wilshire thus stands for the
proposition that where several
liability policies cover and

describe or rate the same vehicle,

each is conclusively presumed to
provide concurrent primary

each governing different tractor-
trailer matters:

I. INS. CODE SECTION
11580.9(a) enquiry: (when one
insured sells, services or stores

vehicles)

coverage, even if one policy states 2. INS. CODE SECTION

that it is excess to another and

11580.9(b) enquiry: (when one

notwithstanding any agreement to insured rents or leases vehicles

the contrary by the parties
themselves.

From this case a myriad of
coverage and liability issues, all
invoking Insurance Code section
11580.9. A tractor trailer
accident can for example have 2
primary policies and 2 excess

without drivers)

3. INS. CODE SECTION
11580.9(c) enquiry: (when one
insured owns, rents or leases
the premises upon which loading

or unloading occurs)

I. Ins. Code Section 11580.9

policies. One of the key questions (a) enquiry: (when one
facing insurance carriers is: which insured sells, services or

policy is triggered first, which
second, which is primary and
which is excess?

Here below is a simple guide to
these Wilshire issues:

Tractor-Trailer Multi-Policy

Coverage Flow Chart
(Ins. Code Sec. 11580.9 or

‘“Wilshire” Flowchart)

There are three parts to
Insurance Code section 11580.9,

stores vehicles)

A. Are there two or more
insurance policies covering the

tractor-trailer?
If YES, proceed to B.

B. Does one policy afford
coverage to a named insured
engaged in the business of
selling, repairing, servicing,
delivering, testing, road-testing,
parking, or storing motor
vehicles?

If YES, proceed to C;
If NO, the policies will be
deemed to be
CONCURRENT (neither
will be primary and neither

excess)

C. At the time of loss was the
tractor-trailer being operated by
any named insured engaged in
the business of selling, repairing,
servicing, delivering, testing,
road-testing, parking, or storing
motor vehicles?

If YES, then the policy
affording coverage to the
named insured engaged in
the business of selling,
repairing, servicing,
delivering, testing, road-
testing, parking, or storing
motor vehicles will be
deemed to be PRIMARY
and the other policy will be
deemed to be EXCESS

If NO, then the policy
affording coverage to the
named insured engaged in
the business of selling,
repairing, servicing,
delivering, testing, road-
testing, parking, or storing
motor vehicles will be
deemed to be EXCESS and
the other policy will be

(Continued on page 4)

What’s the bottom line? An Analysis of the recovery of medical special damages post Nishihama and Greer

in excess of $211,000. However,
plaintiffs counsel had entered
into an agreement with the medi-
cal lienholder, whereby the lien-
holder would accept approxi-
mately $134,000 to satisfy the
$211,000 of the charges. In es-
sence, the lienholder agreed to
compromise the lien by $77,000

(Continued from page [)

when only a portion of the
charges have been paid. On the
one hand, the decision could be
interpreted to stand for the
proposition that plaintiffs were
precluded from putting on any
evidence of charges not paid. On
the other hand, the decision could
interpreted as allowing the intro-
duction of all of the charges in-
curred, with recovery only al-
lowed for those charges actually
paid. This issue was clarified in

Greer.

before any verdict was rendered.

Prior to trial, defendant made a
motion in limine to preclude
introduction of evidence of
$211,000 in charges, based on
Nishihama. The motion was

In Greer, a jury awarded the plain- denied but the trial court stated
tiff $321,500 as damages resulting  that it would entertain a post-
from a motor vehicle accident. trial motion to determine what
The plaintiff had incurred charges offset, if any, would be made

based upon competent evi-
dence showing the amounts
charged were greater than the
amounts actually paid. Unfor-
tunately, the special verdict
form approved by defense
counsel and used at trial, did
not contain a separate line item
for medical expenses. The
form had a line item for past
economic loss, which included
both lost wages and medical
expenses. Therefore, the trial
court was unable to differenti-
ate and “back out” those medi-
cal expense charges awarded
by the jury, but which were not
paid. As such, the trial court
declined to reduce the verdict

(Continued on page 3)
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What’s the bottom line? An Analysis of the recovery of medical special

(Continued from page 2)
after trial.

In upholding the trial court’s
ruling, the Court of Appeal
stated that the trial court prop-
erly deferred on making a Nishi-
hama ruling until after trial, stat-
ing that evidence of all of the
charges incurred, not charges
paid, gives the jury a “more
complete picture of the extent
of a plaintiff's injuries.” Greer at
1157. Although the Court of
Appeal’s ruling is silent as to
whether it is the plaintiff or the
defendant who has the burden
on the post-trial motion, the
case suggests that it is the defen-
dant’s burden to reduce any

award to the amount of charges
actually paid. In fact, after receiv-
ing a favorable jury verdict which
includes damages not paid, the
plaintiff doesn’t have to do any-
thing. At that point, the burden is
on the defendant to make a mo-

tion to reduce the award.

The cases of Nishihama and
Greer allow plaintiffs to introduce
evidence of all of their medical
charges, whether or not those
charges have been paid or not.
As a practical matter, the cases
do not have any impact general
damage awards. This is because
the juries will base their general
damage awards on the amount of
charges incurred, which are

higher than the amount of
charges actually paid.

The lesson from Greer is that
juries will be allowed to award
general damages based on the
total amount of medical
charges. Therefore, a prudent
practitioner will ensure the
special verdict form contains a
separate line item for past
medical expenses, in order to
preserve a post-trial motion.

In the end, it will come down
to thorough pre-trial discovery
and investigation, as well as
skillful lawyering, to prove that
a plaintiff's claimed medical
specials are something less than

what they appear.

Policy Limits Settlements: When is the policy opened?

By Courtney King
Associate Attorney/Staff Writer

Insurance companies are quite
familiar with the obligation to
accept reasonable offers to settle
a lawsuit against an insured by a
third party when the offer is
within the policy limits. In Cali-
fornia, the penalty for failing to
accept a reasonable offer within
the policy limits is exposure of
the insurer to tort liability for
the entire judgment even if the
amount thereafter exceeds pol-

icy limits.

In high value cases, where there
is good coverage, but where the
Defendants themselves are be-
lieved to have no assets and to
therefore be fairly “judgment
proof,” Plaintiffs’ attorneys often
make an early demand for policy
limits, so that if the demand is
rejected the policy will be
“opened,” and so that the insur-
ance carrier ends up responsible
for satisfying the full amount of
the judgment, notwithstanding

the policy limits.

The question then arises, does an
insurance company’s refusal to
accept a settlement demand
within policy limits expose that

insurance carrier to tort liability
in the context of a bad faith law-
suit? The answer to that question

is not necessarily.

In the recent case of Rappaport-
Scott v. Interinsurance Exchange of
the Auto. Club (2007) 146
Cal.App.4™ 831, the Second Dis-
trict Court of Appeal affirmed the
trial court’s decision to sustain
with prejudice the demurrer to
an insured’s cause of action for
breach of the implied covenant of
good faith and fair dealing. The
insured had been injured in an
auto accident with an underin-
sured motorist. The insured sued
the underinsured motorist and
settled that action for $25,000,
the applicable policy limit. The
insured then turned to her in-
surer, Interinsurance Exchange,
for benefits under her underin-

sured motorist coverage.

The insured demanded arbitra-
tion of her claim, the value of
which she indicated was
$346,732. and requested an arbi-
tration award of $75,000, which
represented her policy limit of
$100,000 for underinsured mo-
torists, less the $25,000 paid by
the underinsured motorist. The
insured also made a “settlement

demand” of $75,000 in contrast
to the $7,000 offered by Inter-

insurance Exhange.

The arbitration hearing resulted
in a finding that the insured was
entitled to an award of $33,000,
based upon $63,000 in total
damages, less the $25,000 pay-
ment by the underinsured mo-
torist and the $5,000 in previ-
ous payments by Interinsurance

Exhange.

The suit for breach of the im-
plied covenant of good faith and
fair dealing followed, alleging
that Interinsurance Exchange
had refused to settle the claim
for a reasonable amount within
the policy limit and that such
refusal amounted to an unrea-
sonable delay in the payment of
benefits. After the third de-
murrer by Interinsurance Ex-
change (to the second amended
complaint) was sustained with

prejudice, appeal was taken.

On appeal, the Court held that
an insurer’s liability in tort for
failure to accept a reasonable
settlement offer can only arise
in a third party context. The
duty of an insurer in the first

(Continued on page 4)

failure to accept
a settlement offer
does not
necessarily
expose the
insurer to tort
liability in the
context of a bad

faith lawsuit.
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(Continued from page 3)

party context is not to unreasona-
bly withhold benefits due under
the policy. There is no corre-
sponding duty to accept
“reasonable” settlement offers.

The Court further held that al-
though there was a significant
difference between the $7,000
offer by Interinsurance Exchange
and the final award of $33,000, the
difference between the $33,000
award and the $346,732.64
claimed by the insured demon-
strated, as a matter of law, a genu-
ine dispute as to the amount pay-
able on the claim, and that there

was therefore no unreasonable
withholding of policy benefits by
Interinsurance Exchange. Ac-
cordingly, the Court found that
the insured had failed to allege
facts sufficient to state a cause
of action for breach of the im-
plied covenant of good faith and
fair dealing and demurrer was

therefore proper.

The test then, pursuant to Rap-
paport-Scott, is the “genuine

dispute” test.

Insurance carriers should thus
be aware that when on trial for
a bad faith claim for an alleged

improper refusal to settle for a
reasonable amount within the
policy limits, the Defendant will
need to provide evidence that the
dispute was “genuine,” i.e. held in
good faith. To this end, carriers
would be well advised to create
well in advance of any litigation
solid documentation identifying
the good faith and objective basis
for their evaluation of the claim at
issue, and how that evaluation
differs from the settlement de-

mand made by the Plaintiff.

Understanding “Wilshire” Issues In Tractor-Trailer Accidents

(Continued from page 2)
deemed to be PRIMARY

2. INS. CODE SECTION
11580.9(b) enquiry: (when one
insured rents or leases

vehicles without drivers)

A.  Are there two or more
insurance policies covering

the tractor-trailer?
If YES, proceed to B.

B. Does one policy afford coverage
to a named insured engaged in the
business of renting or leasing

motor vehicles without operators?

If YES, proceed to C
If NO, the policies shall

be deemed to be
CONCURRENT (neither will
be primary and neither

excess)

C. Is the tractor-trailer a

Commercial Vehicle?

If YES, proceed to D:
If NO, the policies shall

be CONCURRENT (neither
will be primary and neither

excess)

D. Has the tractor-trailer been
leased for a term of six months or
longer?

If YES, then the insurance
afforded by that policy to the
named insured engaged in the

business of renting or
leasing motor vehicles
without operators shall be
PRIMARY, and the
insurance afforded by any
other policy to persons
other than the named
insured or his or her agent
or employee, shall be
EXCESS.

If NO, the policies
shall be CONCURRENT
(neither will be primary

and neither excess)

3. INS. CODE SECTION
11580.9(c) enquiry: (when
one insured owns, rents or
leases the premises upon
which loading or unloading

occurs)

A. Are there two or more
insurance policies covering the

tractor-trailer?
If YES, proceed to B.

B. Is one or more of the
policies issued to the owner,
tenant, or lessee of the
premises on which the loading
or unloading occurs

If YES, the insurance
afforded by the policy
covering the owner,
tenant, or lessee of the
premises on which the
loading or unloading occurs

shall be PRIMARY, and the

other policy shall be EXCESS
If NO, the policies shall

be CONCURRENT (neither
will be primary and neither

excess)

Thus in any tractor trailer
accident, where more than one
policy applies, the carrier should
be asking the following threshold

questions:

|. Does any one of the
insureds sell, service or store

vehicles?
If yes, examine INS. CODE

SECTION 11580.9(a) above.

2. Does any one of the
insureds rent or lease

vehicles without drivers?
If yes, examine INS. CODE

SECTION 11580.9(b) above.

3. Does any one of the
insureds own, rent or lease
the premises upon which

loading or unloading occurs?
If yes, examine INS. CODE

SECTION 11580.9(c) above.
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Recent Trial Update

DELEAN CARSON WALKER
ANOTHER DEFENSE VERDICT FOR CHOLAKIAN & ASSOCIATES

By David J. Streza
Associate Attorney/Staff Writer

Recently the Cholakian firm won yet another impressive Defense verdict in a personal injury and wrongful death lawsuit.

On May 28, 2004, 62 year old Bettye Carson was driving with her 35 year old daughter Delean Carson-Walker and | | year old
granddaughter Avauna Walker to a soccer tournament in Medford, Oregon. As the Carson family was traveling in the fast lane
near the City of Willows, at approximately 12:58 p.m., a tractor-trailer traveling in the slow lane began to make a lane change into
the lane that the Carson family was traveling in without using its turn signals and apparently not noticing that the Carson vehicle
was in its blind spot. The tractor-trailer forced the Carson vehicle, a 1998 Volvo S70, off the road and into the dirt shoulder/
median. The Carson vehicle traveled for approximately 400 feet in the dirt shoulder/median before it suddenly lost control and
made an abrupt left turn into Oleander bushes, and flipped over. Ms. Carson-Walker testified that she grabbed the steering wheel
in order to help her mother control the vehicle as it drove in the dirt shoulder/median. The vehicle rolled one and a half times
before coming to a rest on its roof in the southbound lanes of traffic. Bettye Carson was fatally injured as a result of blunt head
trauma sustained during the roll. Delean Carson-Walker and Avauna Walker suffered minor personal injuries as a result of the

accident.

Prior to the accident, a vehicle driven by Catherine Cappel was following the Carson vehicle. Witnessing the accident, Ms. Cappel

continued to follow the truck as it continued North on |-5 and called 911 to report the accident. Ms. Cappel attempted to identify
the tractor-trailer and told 911 dispatchers that the tractor-trailer involved in the accident had a dark red or maroon cab, was pull-
ing a flatbed trailer, with green metal objects, and had a license plate with the first three characters of “4AP” and a “0” in the last

three characters. The CHP put out an all points bulletin in search of the involved vehicle.

At approximately 4| minutes after the accident., the CHP pulled over defendant Kent Olson near Gyle Road (35 miles from the
accident scene), who was driving a Stidham Trucking, Inc. tractor-trailer. The Stidham tractor was maroon with a beige/white
stripe pulling a flatbed trailer hauling green metal objects, and had a license plate of “4AP6036,” matching the description given by
the eye witness. The CHP interviewed Olson, inspected and took photographs of the Stidham truck and released Olson. A few
weeks after the accident, the CHP developed a photographic lineup of 6 trucks generally matching the description given by witness
Cappel, which included a photograph of the Stidham truck. On June 21, 2004, Ms. Cappel was shown the photographic lineup and
indicated that none of the trucks in the CHP lineup was the truck she saw on the date of the accident. Likewise, on July 8, 2004,
Delean Carson-Walker and Avauna Walker were shown the CHP photographic lineup and indicated that none of the trucks in the
lineup was the truck they saw on the date of the accident. Based on the failure to identify the Stidham truck, the CHP closed its

investigation pending receipt of further information.

At trial, plaintiffs, the surviving children and granddaughter of Bettye Carson, claimed that the Stidham vehicle was the truck which
caused the accident. Plaintiffs put on evidence that there were only 522 trailers in California which contained license plate charac-
teristics beginning with “4AP” and a “0” in the last three characters and that the likelihood of that truck trailer being at the scene
within a 10 minute time period statistically, and not being the truck involved, was near impossible. Plaintiff's contended that Cap-
pel’s original call in matched perfectly the description of the Stidham truck, and only later in deposition did she point out differ-
ences between the Stidham truck and the truck she contended drove the decedent’ vehicle off the road due to “clever” lawyering

by defense counsel.

Defendants contended that it was not their truck involved in the accident and pointed to the testimony of eyewitness Cappel in
which she was adamant that defendants’ truck was not the truck involved in the accident. Defendant’s also pointed out that the
timing of the pull over didn’t match the drivers speed of 60 mph. Defendants also argued that the use of statistics was not appro-
priate in this case, given the eyewitness testimony, but even if they were, the statistics provided by Plaintiff's expert were faulty and
did not take into account the actual likelihood of truck trailer combinations in the statisti-
cal pool. Moreover, defendants contended that regardless of who the rogue driver was,
the Carson vehicle had the opportunity to pull over and avoid the ensuing roll over, and
the only explanation for the vehicle’s sudden left turn was the grabbing of the steering

wheel by decedent’s daughter, Ms. Carson-Walker.

L

( e
Plaintiffs’ counsel asked the jury to award more than $1,000,000.00, including plaintiffs’ ¢ j —— 3y
wrongful death damages and damages representing the Ms. Carson-Walker’s Dillon v. b/
Legg emotional distress damages. Defendants offered plaintiffs $250,000 per CCP 998, 5 — +
months before trial. After three hours of deliberations, the Jury returned a 9-3 verdict in /g ﬁ

favor of Defendants.
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UPCOMING EVENTS

October 18th, 2007— Supreme Court Justice Kathryn Werdergar will be San Francisco Defense Seminar President
Kevin Cholakian’s guest speaker at a special luncheon.

For more information about these events, please contact Fanny Lay at (415) 467-8200 ext. 200
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